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In The Matter of

Amendment of the Commission’s Rules WT Docket No. 97-81

Regarding Multiple Address Systems

To: The Commission

COMMENTS
OF THE
RI E E I
The American Petroleum Institute ("API"), by its

attorneys, pursuant to Section 1.415 of the Rules and
Regulations of the Federal Communications Commission
(“Commissioﬁ"), respectfully submits the following Comments
in response to the Commission's Notice of Proposed Rule
Making ("Notice")! regarding the allocation, licensing and

operation of Multiple Address System (“MAS") channels.

Y 62 Fed. Reg. 11,407 (March 12, 1997). While the Comment
deadline cited in the Notice is April 21, 1997, this
deadline was extended to May 1, 1997 by Order of the
Commission dated April 18, 1997 (DA 97-839).
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The new licensing scheme proposed by the Federal”
Communications Commission {"Commission") for Multiple
Address System ("MAS"} spectrum ignores the large and
growing demand for MAS channels by private communications
users and grossly overestimates the amount of real
comme;cial interest in this spectrum. The results of a
survey that the American Petroleum Institute ("API") has
conducted of its members and a wealth of other objective
evidence indicate that private needs for MAS spectrum
justify not only a purely private allocation in the highly
congested 928/952/956 MHz MAS bands, but also the
designation for private use of twenty of the forty channel
pairs in the 932/941 MHz MAS band and any available MAS

channels in the 928/959 MHz band.

The Commission's contention that more than 95 percent
of the pending applications for the 932/941 MHz MAS band are
commercial in nature is in direct contrast to the
Commission's previous assessments of the very same
applications and is wholly unsupported by any evidence in

the record or in the Commission's database of 932/941 MHz
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MAS applications. Moreover, the Commission has blatantly
disregarded what the record shows it knew full well when it
opened filing windows for this spectrum more than five-years
ago -- i.e., that some commercial entities would file
speculative applications for these channels in the mistaken
assumption that MAS spectrum is well suited to the provision
of subscriber-based services. It is irrational, unjust and
contrary to the public interest for the Commission now to
rely on these speculative applications as the basis for
thwarting the reasonable expectations of private applicants
.*with'glea:ly_identified MAS needs that cannot be met from
existing allocations. Further, the Commission’s proposed
dismissal of 50,000-plus applications more than five years
after they were filed -- without even a promise to refund

application fees -- is plainly unconscionable.

In addition to fulfilling its prior commitment to
making 932/941 MHz channels available for private use, the
éommission should strictly enforce its construction and
cperational requirements so as to ensure that MAS spectrum
previously licensed for either private or commercial
purposes is used efficiently. The efficient use of MAS

spectrum further requires that private MAS channels continue




to be licensed on a site-by-site basis. Wide-area

geographic licensing simply is not suited to the narrowly

defined operations of most private MAS licensees.
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1. API is a national trade association representing
approximately 300 companies involved in all phases of the
petroleum and natural gas industries, including exploration,
production, refining, marketing and transportation of
petroleum, petroleum products and natural gas. The API
Telecommunications Committee is one of the standing
committees of the organization's Information Systems
Committee. The Telecommunications Committee evaluates and
_ develops responses to state and federal proposals affecting
telecommuﬁications facilities used in the oil and gas

industries.

2. API's Telecommunications Committee is supported
and sustained by licensees that are authorized by the
Commission to operate, among other telecommunications
systems, point-to-point and point-to-multipoint (e.g., MAS)
__Eacilities in the Private Operational-Fixed Microwave
Service ("POFS"). API's members utilize POFS systems to
sexrve a variety of vital telecommunications requirements,
including communications between remote oil and gas
exploration and production sites, for supervisory control
and data acquisition ("SCADA") systems, to communicate with

refineries and to extend circuits to remote pipeline pump




and compressor stations. The oil and gas industries were
among the pioneers in the development of private microwave,
utilizing their systems to monitor and operate petrcolelm and

natural gas pipelines.

3. MAS assignments are used in the production of oil
and gas from both on-shore and cffshore oil wellsa as well
as in the remote operation of pipeline facilities: For
example, MAS alarm units are used to signal abnormal
production levels, thereby indicating the need for

~ production personnel to take corrective action.

4. Moreover, the petroleum, natural gas and enerqgy
disﬁfibution industries increasingly have relied upon MAS
assignments from the 900 MHz band for the operation of SCADA
systems. These systems, which involve two-way traffic
requiring paired channels, allow a master station to control
and monitor the status of a multitude of measurement valves
.and tolerance limits at wellheads, compressor stations and
‘valves, thus eliminating the need for constant manual
surveillance. In particular, SCADA systems are deployed in
production fields and along pipelines to monitor and adjust
a variety of operating parameters, such as temperature, B

pressure level and volume. These monitoring functions are
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essential to satisfy safety and environmental objectives and

to maintain an acceptable level of production.

5. Due to the importance of MAS and other private
microwave systems to the operations of its members, API has
participated in all of the Commission's major rule making
proceedings addressing private microwave use of thg
spectrum. Accordingly, API has participated in the
Commission's previous proceedings involving MAS spectrum,
including the Part 94 (now Part 101) Multiple Address
proceeding (PR Docket No. 87-5) and the 932-935/941-944 MHz
Fixed Allocation proceeding (Gen. Docket No. 82-243). As
API demonstrated in those proceedings (and as further
discussed below), there has existed for many years a
critical shortage of spectrum that can be used for private
MAS transmissions. Through its Notice, the Commission now
threatens to take away with one hand the remedy that it
crafted with the other over the course of a number of years

in order to alleviate this spectrum shortage.
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IX. COMMENTS
A. There Is Abundant Demand for a Purely Private i

Allocation in the 928/952/956 MHz MAS Bands

6. In its Notice, the Commission tentatively
concluded that the 928/952/956¢ MHz MAS bands should be
redesignated exclusively for private use. API strongly
urges the Commission to adopt this proposal. As shown
below, the existing and projected internal communications
requirements of private MAS users will more than adequately

support such a purely private allocation.

7. The Commission stated in its Notice that the
928/952/956 MHz bands “appear (] currently to be used
overwhelmingly for private service.” Notice at § 12. 1In
this regard, the Commission estimated from a review of its
licensing data base that about 70% of the licenses granted
for use in this spectrum have been to public safety,
business or industrial entities to satisfy their internal
communications needs. API believes that, if the Commission
were toc assess the nature of the licensees that actually are
operating in these bands, it would discover that far greater
than 70% are private users. In particular, API expects that
many of the entities that have become licensed to use these

bands for commercial purposes have done so on a purely




speculative basis and have subsequently found this spectrum
to be largely unsuited to commercial use; accordingly, it is
quite likely that many of these entities have failed t&
construct their systems and do not ever intend to initiate

service.

8. Private users, on the other hand, have qontinued
on a steady basis to license, construct and operate systems
in these MAS bands. In response to the Notice, API
conducted a survey of the existing and future MAS
requirements of its member companies.® With regard to
current operations, 25 of the 29 survey respondents reported
that they are using 928/952 MHz MAS channels, while 10 are
using 956 MHz MAS channels. The total number of 928/952 MHz
MASs presently employed by the respondents is 760. In many
instances, these systems serve important safety and
environmental functions that could not be provided as
effectively by commercial systems or other types of private

channels.

9. API's survey results also indicate that projected
private MAS spectrum needs justify the redesignation of the

928/952/956 MHz bands exclusively for private use. Most

2/ API transmitted its survey to 38 entities and received
29 responses. A copy of API's survey form is attached
hereto as Exhibit A,




significantly, the responding API members reported that, if
sufficient spectrum were available, they would install a
total of more than 100 MASs within the next year, more™than
300 additional MASs within 1-3 years, approximately

400 additional MASs within 3-5 years and approximately

1,000 additional MASs within 5-10 years.

10. Other objective evidence also supports the
conclusion that the demand in the petroleum and natural gas
industries for private MAS channels will continue to rise
for at least a number of years. In the petroleum industry,
companies frequently rely upon MAS technology in their
efforts to refit existing wells in order to extract more oil
from the formations. Production trends in the industry over
the past several years reflect a steady increase in the
number of active wells that are being serviced in this
manner. Specifically, the average number of “active well-
servicing units” in operation has risen from 2,961 in 19954,
to 3,043 in 1995, to 3,425 in 1996.% The anticipated
continuance of this trend will result in a corresponding

increase in the demand by o0il companies for new MAS

channels.

¥ These statistics were released by the American
Association of 0il Well Servicing Contractors and published

in the Department of Energy's Monthly Energy Review (March
1987) .




11. Companies that operate interstate pipelines also
are likely to face a growing need for private MAS
frequencies. 1In implementing the Natural Gas Policy Act of
1978, the Federal Energy Regulatory Commission has enacted
regulations which -- effective April 1, 1996 -- require
these companies to provide for electronic dissemination on
the first business day of each calendar quarter of an index
of all of their firm transportation and storage customers
under contract as of that date. See 18 C.F.R.

§ 284.106(c) (1) .Y The information included in the
quarterly index must be available on the electronic bulletin
board until the next quarterly index is established, and the
electronic files must be archived for at least three years.
18 C.F.R. § 284.106(c) (4). Because point-to-multipoint
systems provide an effective means for gathering and
disseminating the requisite information, many pipeline
companies likely will have an ongoing need for MAS channels

to comply with these new reporting regquirements.

12. In light of the foregoing, API fully supports the

Commission's proposal to redesignate the 928/952/956 MHz

¥ For each customer receiving firm transportation or
storage service, the index must include: the full legal name
of the customer; the rate schedule number of the service
being provided; the contract effective date; maximum daily
contract or storage gquantity. 18 C.F.R. § 284.106(c) (3).




bands for exclusive private use.® As further discussed
below, however, the 928/952 MHz MAS band already is highly
congested in many areas. As a result, it is insufficient to
meet even the existing demand for private MAS paired
channels. API believes that the Commission could alleviate
some of this congestion through the strict enforcement of
its construction requirements. When licensees fa;l to
construct thelr systems in accordance with the Coﬁmission's
rules -- as API understands to be the case with a
significant number of licensees in the 928/952 MHz band --
spectrum that could be put to valuable use by other parties
simply lies idle. To rectify this situation, API urges thé
Commission to determine which licensees are in violation of
applicable construction requirements and to initiate proper
remedial action to make any unused channel assignments
available for actual use. Otherwise, the designation of
this band for purely private use will, as a practical
matter, be a meaningless measure to many of the entities
that seek to construct new MASs to satisfy their internal

communications requirements.®

2/ API also believes that, regardless of the particular
allocation or licensing rules that the Commission ultimately
adopts for these bands, incumbents should be permitted to
operate in accordance with their existing authorizations,
without a threat of harmful interference from new licensees.

& API also notes that there are a number of mutually
exclusive applications for private use of MAS channels in
{continued...)




B. The 932/541 MHz Band Should Not Be Designated
Exclusively for Commercial Services

13. As discussed above, API strongly supports the
Commission's proposal to create a purely private allocation
in the 928/952/956 MHz MAS bands. Unfortunately, however,
this measure will hardly serve to relieve the critical
shortage of available channels for private MAS use. In
fact, the scheme proposed in the Notice would not-even
sustain the status quo. Rather, the reservation of the
already over-crowded 928/952/956 MHz band for private users,
coupled with the redesignation of the 928/959 MHz and
932/941 MHz MAS bands for exclusive commercial use, would
lead to a substantial decrease in the number of channels
available for private use and, as a result, will exacerbate
the current shortage. Moreover, API believes that the
Commission's estimate of the extent of commercial interest
in the 932/941 MHz band is vastly overinflated.
Accordingly, API strongly urges the Commission to set aside
a portion of this band for exclusive use by private

licensees.

& (...continued)

the 928/952 MHz band which have been pending for several
years. As these applications are not subject to the
processing freeze imposed by the Commission on commercial
applications for this band, API requests that the Commission
initiate appropriate lottery proceedings as soon as
possible.




1. The Commisasion's Conclusion That the
932/941 MHz MAS Band Is Principally a
Subscriber-Based Service Directly Contradicts
All Available Evidence

14. The Commission's proposal to redesignate the
932/941 MHz band for exclusive commercial use and to auction
geographic area licenses for this spectrum rests, -in its
entirety, upon a faulty foundation. This faulty foundation
is the Commission's conclusion that “over 95 percent” of the
more than 50,000 applications for MAS assignments from the
932/941 MHz band “were filed by entities seemingly proposing
to use their licenses principally to provide subscriber-
based services.” Notice at § 10. Indeed, the Commission's
repeated use of qualifying language such as “seemingly” and
“principally” and its reference to its assessment of these
applications as merely a “preliminary examination” indicate
that not even the Commission has confidence in its

conclusions. See Notice at Y 7, 10, 11 and 49.

15. There are many good reasons for the
Commission's apparent inability to state its "findings" with
any conviction. To begin with, the results of the
Commission's "preliminary examination" are in direct
contrast to all of the Commission's previous assessments

regarding the principal uses of MAS spectrum, in general,




and the nature of the pending 932/941 MHz band applications,
in particular. As the Commission acknowledges, it
determined several years ago during the course of its -
proceeding to implement Section 309(j) of the Communications
Act {(i.e., the “competitive bidding" docket) that Private
Operational-Fixed Microwave ("POFM") MAS spectrum does "not
qualify as subscriber-based and therefore should not be
subject to competitive bidding." Notice at § 7.
Accordingly, the Commission further concluded at that time
that it would not be appropriate to use competitive bidding
to award the 50,000-plus pending applications for

assignments from the 932/941 MHz MAS band. Id.

16. A closer look at the Commission's earlier
analysis of POFM MAS spectrum and the pending applications
for the 932/941 MHz MAS band, together with the history of
the Commission's decision to allocate the 932/941 MHz band
to MAS services, indicates that it is the Commission's
initial determinations {(rather than its current ones) which
are most worthy of credibility. With regard to the more
than 50,000 applications which have been pending since the
early months of 1992, the Commission stated in its Notice of
Proposed Rule Making in the competitive bidding proceeding
that "[a] substantial number of these applications were

filed by federal government applicants as well as by




applicants who would use these frequencies for 'private
service.'"Y As a result, the Commission requested comment
on its tentative conclusions that the principal use of-this
spectrum is for pon-subscriber services and that the pending

applications should not be subject to competitive bidding.¥

17. Although only three parties commented on the
Commissgion's proposed findings, the views of thesé
commenters were unanimous and unrebutted: all "argue[d]
strongly that the MAS is principally used for private
service."? Thus, hardly more than three years ago, not a
single party contended, in response to the Commission's
explicit inquiry, that MAS is primarily a subscriber-based

/ Noting that the comments it had received

service .t
comported with its own experience, the Commission exempted

MAS spectrum from competitive bidding and indicated that any

1/

i i i mm
- - itiv i ing, PP Docket No. 93-253, Notice of

Proposed Rule Making, 8 FCC Rcd 7635 at n.156 (Oct. 12,
1993) (emphasis added).

8/ Id.
Act -- Competitive Bidding, PP Docket No. 93-253, Second

Report and Order, 9 FCC Rcd 2348 at § 35 (Apr. 20, 1994).

1/ The absence of such comments cannot be attributed to a
lack of awareness of the Commission's request, as more than
200 parties (including many commercial service providers)
responded to other aspects of the Commission's Notice of
Proposed Rule Making in the competitive bidding docket.




of the pending applications which were mutually exclusive

would be resolved by lottery.

18. The Commission's rejection of these reasoned
conclusions in its recent Notice is particularly astounding
in light of the fact that the Commission's initial decision
to designate new MAS spectrum in the 932/941 MHz band was
the result of its determination that existing p;iig;g MAS
channels had become too congested. 1In the Commission's
proceeding to make the 932-935 MHz and 941-944 MHz bands
available for fixed service usage (initiated in 1982}, the
Commission originally had proposed to allocate this entire
6 MHz of spectrum for point-to-point operations. Noting,
however, in its Third Notice of Proposed Rule Making that
"the paired private multiple address (point-to-multipoint)
frequencies at 928-929 MHz and 952-953 MHz are becoming
saturated in some areas," the Commission requested comment
as to "whether there is a requirement for multiple address

systems that should be satisfied in this allocation."i’

U 1d4. at § 35 and n.25.

Government and Non-Government Fixed Service Usage of the
Frequency Bands 932-935 MHz and 941-944 MHz, GEN Docket
No. 82-243, Third Notice of Proposed Rule Making, 2 FCC Rcd

1608 at § 5 (March 16, 1987) ({(emphasis added).




19. All commenters that addressed this issue
cited a shortage of existing MAS frequencies and supported
the designation of at least some new frequencies for MAS
use.’ Because the Commission found, based upon these
comments, that both private users and common carriers have
point-to-multipoint, as well as point-to-point,
requirements,“f it designated 1 MHz of spectrum for point-
to-multipoint use and authorized "equal access for each type

of user."¥

- - . GEN Docket
No. 82-243, Second Report and Order, 4 FCC Rcd 2012 at § 9

(Feb. 28, 1989).

L/ The Commission made no attempt to quantify which group
(i.e., private users or common carriersg) had greater
requirements for MAS channels. API expressed a need in its
comments for 1.5 MHz of MAS spectrum for private use, and
the Utilities Telecommunications Council ("UTC") stated that
at least some of the frequencies in question should be used
to satisfy private MAS requirements. In addition, Motorola,
Inc. recommended that 1.2 MHz be employed for point-to-
multipoint use, while the Central Station Electrical
Protection Association argued that there was a need for
additional MAS frequencies for the alarm industry. Finally,
Gencom Incorporated and Omni Communications, Inc., in a
joint filing, requested 1 MHz of point-to-multipoint
spectrum for use in common carrier transmitter control
operations. Id. at Y 9-10. It certainly cannot be
concluded from this mix of comments that the need for MAS
frequencies is principally subscriber-based.

2714, at § 11.




20. The Commission clearly viewed this measure as
a vehicle for mitigating an existing shortage of private MAS
frequencies. On October 27, 1988 -- about four months-
before the Commisgion decided to allocate part of the
932/941 MHz band for private and commercial point-to-
multipoint use -- API had filed a Petition for Rule Making
which asked the Commission to reallocate for private MAS and
point-to-point operations 200 channel pairs in thé
896-901 MHz and 935-9%40 MHz bands, in areas more than
100 miles from the top 50 urban markets. These channels
were allocated in 1986 for use by Specialized Mcbile Radio
{“SMR”) licensees, but had not yet been made available
outside the largest 50 markets. In an Order released
several months after the Commission's decision to allocate
1 MHz of spectrum in the 932/941 MHz band for MAS, the
Commission dismissed API's Petition.¥’ Citing its ruling in
the 932/941 MHz proceeding, the Commission noted that it

recently had allocated an additional 40 channel pairs for

MAS operations and assured API that “[{t]his spectrum should

Point Operations., RM-6579, Order, 4 FCC Rcd 4979 at § 5
{Junte 19, 1989).




provide relief for the growing demand for fixed

operations."

21. Faced with this substantial record and
history of experience indicating that MAS is primarily a
private service and that the 932/941 MHz MAS band was
created to alleviate a shortage of private MAS frequencies,
the Commission now claims that it "abpears that the proposed
use of some of the MAS spectrum has changed" since this same
issue was addressed in the Commission's competitive bidding
docket in 1993-1994. Notice at § 49. Specifically, the
Commission contends that over 95% of the pending
applications were filed by entities planning toc provide a

subscriber-based service.

22. API does not understand what possibly could
have “changed” since the Commission initially determined
that the 932/941 MHz MAS band was primarily a private
service. After all, the Commission had precisely the same
information before it in the competitive bidding docket
(which was opened in 1993) that it does today. The windows

for filing applications for assignments from the 932/941 MHz

17 1d. The Commission also found that API's Petition was
premature, as it was too early to determine whether SMR
services would take hold in the areas outside of the top 590
markets.




MAS band had closed in 1992, and no additional applications
for this spectrum have been accepted. Nor does the
Commission offer any evidence that the actual use of -
existing MAS bands has become more commercial or that the
demand for private MAS gpectrum has declined since the
Commission recognized a shortage of these fregquencies in
1989. 1Indeed, it appears that all that has changed is that
the Commission has raised moxe than $20 billion fér the U.S8
Treasury by auctioning licenses for services other than MAS
and now would like to add to its list of auctionable

spectrum.

23. Seeking to have a meaningful opportunity to
respond to the Commission's proposed treatment of the
$32/941 MHz MAS band, UTC filed a motion on April 8, 1997 in
which it asked the Commission to supplement the record in
this proceeding with information that supports its
characterization of the vast majority of the pending
932/941 MHz MAS applications as “seemingly proposing to use
their licenses principally to provide subscriber-based

services.” The Commission denied this motion on April 18,

1997.% 1In so doing, the Commission claimed, without

18/ mmi : '

, WT Docket No. 97-81,
Order (Apr. 18, 1987).




further explanation, that its assessment of the 932/941 MHz
MAS applications was made using its “staff's expertise” upon
reviewing the applications in paper form and as input into
its licensing database.l? The Commission then conceded that
“the paper versions of the applications were destroyed in a
flood in Gettysburg on June 18-19, 1996" and stated that
data recorded in the Commission's database is available for

review by the public.?

24. Nothing in the Commission's licensing
database supports its contentions regarding the nature of
the pending 932/941 MHz MAS applications. For each such
application reflected in the database, the only available
information is the file number, the applicant's name and
address, the receipt date, the proposed transmitter location
and the applicable radio service/rule section.?’ There is
absolutely no indication as to whether the applicant intends
to use its proposed new facilities for private or commercial
purposes. The fact that many of the applicants apparently

are eligible to operate under the Business Radio Service is

L 14. at § 2.
2 I1d.

2/ on April 25, 1997, Elizabeth Buckley, a licensing
specialist employed by Keller and Heckman LLP (counsel for
API) visited the Commission's Public Reference Room in
Gettysburg and personally examined the database in question.




not indicative of the intended use, as licensees in this
service may provide either commercial or private service.
See 47 C.F.R. § 90.75(a). API also questions the -
completeness and the reliability of the database, given that
API has been unable to locate any evidence in the database
of numerous 932/941 MHz MAS applications filed by its member

companies.

25. In light of the absence of any support for
the Commission's 932/941 MHz MAS proposals in either the
record of this proceeding or the Commission's database, as
well as the fact that interested parties have no way of
verifying whether there was any information in the flood-
destroyed applications that would support these proposals,
API reiterates UTC's request that the Commission explain the
basis for its conclusions. It is API's understanding that
the 932/941 MHz MAS applicants were not required to provide
any information regarding their intended use of this
spectrum. Accordingly, API is curious as to what type of
information the Commission relied upon in the paper versions
of the applications, whether the Commission reviewed all
50,000-plus applications and, if so, when it conducted such

a review.




26. API believes that even if the Commission's
conclusions were based upon direct statements on the face of
the applications indicating that commercial service is-
intended, the true commercial interest in the 932/941 MH=z
band -- if any -- is far less than that estimated by the
Commission. That is because many of the applications for
932/941 MHz MAS channels were generated by “application
mills” which -- with less than full candor -- convinced
commercial entities that, like in the cellular context,
great profits could be earned through obtaining and
reselling MAS licenses. In fact, the Commission itself was
so concerned about the potential filing of speculative
applications for MAS channels in the 932/941 MHz band that
it included a "Special Note to Private Radio Applicants" in
its Public Notice announcing revised filing windows for
submitting applications to operate in the band. The

"Special Note" read as follows:

We also take this opportunity to correct certain
misconceptions that we understand are pervasive
regarding the potential use and value of [MAS]
channels for private radio services. Potential

applicants for these channels are urged to be

sector of the general public, such as channels the

Commisgion has allocated for cellular, paging, or
[SMR] services. Instead, potential users of MAS
channels are limited to various types of




businesses with specialized communications needs,
generally internal to those businesses.#

27. It would hardly be surprising if many -
applicants, having already paid fdr the preparation of their
applications or perhaps in ignorance of the Commission's
warning, went ahead and filed their speculative applications
for 932/941 MHz MAS channels. What ig surprising, on the
other hand, is that the Commission now is using these same
applications as the basis for concluding not only that
932/941 MHz MAS spectrum is suitable for commercial
services, but also that it is primarily a subscriber-based
service -- conclusions that are the very opposite of what
the Commission so forcefully (but unsuccessfully) attempted
to explain to applicants in its “Special Note.” Given this
fully circular reasoning by the Commission, API believes
that if the Commission were to move forward with its
proposed auction of the 932/941 MHz MAS band to commercial

licensees, it will be sorely disappointed in the results.

22/ vi e q s . W . _ _
. - . < vice,
GEN Docket No. 82-243, Public Notice, 6 FCC Rcd 7242
(Nov. 27, 1991) (emphasis added).
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2. There Should be a Set-Aside in the
932/941 MHz MAS Band for Private Users

28. The Commission acknowledges that its prdposed
dismissal of the more than 50,000 pending applications in
the 932/941 MHz MAS band would be “contrary to the
expectations of those applicants who, in good faith,
expected to participate in a lottery and, if successful,
provide MAS service.” Notice at § S8. Among theée
applicants are 14 of the 29 respondents to API's survey, who
filed a total of more than 85 applications for this
spectrum. The Commission insists, however, that “these
applicants had ample opportunity to carry out their busineés
plans with little additional expenditure by applying for
other MAS channels” and that “throughout the period the
50,000 MAS applications have been pending, spectrum was
available that is substitutable in every respect.” Notice
at § 57. This is simply incorrect. The only
“substitutable” paired private MAS spectrum available is the
928/952 MHz band -- a band that the Commission found in 1987
to be so “saturated in some areas” that it warranted the

creation of new MAS spectrum in the 932/%41 MHz band.®

29. The Commission does not and, indeed, cannot

state that the 928/952 MHz MAS band has become less

2 gee supra at Y 18-19.




saturated since 1987. That is because even a cursory
examination of its data base would indicate that the band
has, i1f anything, become more saturated in many areas.- Of
the 29 respondents to API's survey, 19 reported that one or
more of their MASs are licensed with a Short Space
Agreement, ji.e., with the consent of a nearby licensee to
relax the Commission's co-channel separation requirements.?/
The prevalence of such arrangements is evidence of a high
level of congestion in the 928/952 MHz band. This need for
short-spacing is not costless; rather, it imposes
significant transactional and administrative expenses upon

MAS applicants and unduly delays their licensing efforts.

30. Moreover, because potential licensees have
not always been able to obtain the necessary third-party
consent to short-spacing, many have had to forego their
planned systems and attempt to meet their communications
requirements with unlicensed spread spectrum equipment. The
vast majority (i.e,, 25 of 29) of the respondents to API's
survey stated that they have installed MASs since 1992 which
employ such unlicensed equipment. By no stretch of the
imagination, however, is this equipment “substitutable in

every respect” for licensed MASs. While MAS licensees are

4/ Specifically, these 19 respondents indicated that a
total of 81 of their MASs were licensed with Short Space
Agreements.




accorded legal protection from interference under the
Commission's rules, the users of spread spectrum equipment
have no such protection and, in fact, often encounter -
serious interference problems that impair the reliability of
their systems. Given the important functions that these
systems are meant to serve -- including the protection of
life, property and the environment -- it is critical that

adequate licensed spectrum be made available.

31. Against this backdrop, the Commission's
proposal to dismiss all of the pending applications and
redesignate the 932/941 MHz band for commercial use, without
providing any alternative uncluttered spectrum for private
MAS users, is plainly unacceptable. 1In order to meet the
substantial and growing demand of private users for MAS
frequencies,® API recommends that the Commission set aside
at least twenty of the forty MAS channels in the 932/941 MHz
band for exclusive use by POFS eligibles and that it resolve
mutually exclusive applications for this spectrum through
random selection. Otherwise, the Commission will, in its

allocation of this band, be according more weight to a host

of speculative commercial applications than to a wealth of

&/  As discussed at paragraph 9, supra, the API survey
respondents alone intend to install many hundreds of MASs
over the next decade. The total demand of all private MAS
users undoubtedly is far greater.




undisputed evidence of actual past, current and future

requirements for private MAS channels.

32. In light of the fact that more than five
years already have elapsed since the pending applications
for the 932/941 MHz MAS channels were filed, API also asks
that the Commission -- should it adopt API's proposal for a
private set-aside -- accept, process and take final action
on new applications for MAS channels included in this
private set-aside on an expedited basis. With respect to
the dismissal of the pending applications, API urges the
Commission to return the filing fees associated with these
applicationg, as has been the Commission's practice when
returning applications for other services.®®’ Because so
many years have passed in this instance, principles of

fairness also require that interest be paid.

33, In the event that the Commission,
notwithstanding the overwhelming support -in the record for a
private set-aside in the 932/941 MHz MAS band, declines to

designate any of these channels for private purposes, it

%/ gSee, e.g., In the Matter of Amendment of Part 90 of the
iv i i ice, PR Docket

No. B9-552, FCC 97-57, Third Report and Order; Fifth Notice
of Proposed Rulemaking, at § 197 {(adopted Feb. 19, 1997)
(pending applications for 220 MHz service to be returned

with appropriate filing feeg).




should at a minimum allow private users to participate in
its auction for these channels and to purchase partitioned

5.2/ Relaxing

or disaggregated portions of auctioned license
the Commission's eligibility requirements in this manner
would be consistent with the agency's goal of allocating
spectrum to its highest valued use and could provide some
private users with an opportunity to acquire the MAS
spectrum that they so acutely need.?®’ API wishes fo make it
clear, however, that the opening of the Commission's auction
doors to private users is by no means a satisfactory
substitute for an exclusive set-aside of private channels in
the 932/941 MHz MAS band. Because it is infeasible for the

vast majority of private licensees to bid at auction against

entities that are seeking licenses for commercial gain, only

2/ This approach has been adopted for the Commission's
auction of the Wireless Communications Service (“WCS"),
which concluded on April 25, 1997, and its upcoming auction
of nationwide and regional licenses in the 220 MHz service.
In each instance, the Commission's rules provide that both
private and commercial licensees may bid on the designated
spectrum. API also redquests that in the Commission's
932/941 MHz MAS auction, like in the Commission's WCS
auction, the Gulf of Mexico should be included among the
geographic areas for which licenses are assigned.

&/ In order for private users to be able to participate at
auction or obtain licenses through partitioning or
disaggregation, the Commission will need to clarify that the
winners of private MAS licenses will be subject to internal
construction deadlines, rather than the requirement
{(applicable to commercial licensees} that coverage be
provided within a specified time period to a certain
percentage of the population in a licensee's service area.




a private set-aside will ensure adequate spectrum for the
vital communications requirements of private MAS users.

c. The Commission’s Proposed Degignation of the
928/959 MHz MAS Band for Subscriber-Based Services
Is Impractical and Unwarranted

34. API believes that there is insufficient demand for
commercial MAS channels to justify the redesignation of the
928/959 MHz band exclusively for subscriber-based services.
As discussed above, there is evidence that many of the
supposed commercial applications for assignments from the
932/941 MHz band are purely speculative. In addition, based
upon the licensing and operaticnal experience of API's
members, it appears that a number of the 928/959 MHz MAS
channels licensed to commercial providers have never been
constructed and/or placed in service. Thus, API encourages
the Commission to investigate the nature of actual
operations in the 928/959 MHz band, rather than simply the

identity of the parties that are licensed to operate on
these channels, before reaching any final conclusions about

the future allocation of the band.®’ Such an analysis

likely would lead to the conclusion that the designation of

Y With regard to this MAS band (as well as the
928/952/956 MHz bands, as discussed above), API further
urges the Commission to initiate efforts to enforce its
construction requirements. Otherwise, spectrum that could
be of vital use to private licensees will remain idle
indefinitely.



several channels in the 932/941 MHz band for commercial MAS
use will be more than adequate to meet any existing and

future demand for such channels. -

35. It also is worth noting that the 928/959 MHz MAS
band, like the 928/952 MHz band, is extremely congested in
many areas. These channels are licensed not only for
commercial purposes, but also to a number of private
licensees for internal communications.® API agrees with
the Commission's proposal that any geographic area licensees
in the 928/959% MHz band should be required to protect
incumbent operations against interference.?’ Given the
current level of saturation in the band, however, coupled
with the need to protect incumbents, API expects that there
will not be enough unencumbered spectrum in many geographic
license areas for commercial entities to provide reliable

and widespread subscriber-based services.

36. In short, API believes that the only MAS spectrum

which may be appropriate for the auctioning of geographic

¥/ For example, 14 of the respondents to API's survey
indicated that they are licensed to operate a total of
approximately 100 MASs in the 928/9%59 MHz band.

4/ Additionally, incumbents should, as the Commission
proposed, be allowed to modify existing systems and add new
transmitters as long as the signal level is not increased
beyond the incumbent's 25-mile service area. See Notice

at §Y 19-20.




licenses is the unsaturated 932/941 MHz band (provided that
a number of channels in the band are set aside for private
use) .4’ Because the auctioning of such channels could-lead
to the speculative licensing of any remaining commercial
channels available on a site-by-site/first come-first served
basis, API recommends that the Commission reallcocate the
currently unlicensed portions of the 928/959 MHz MAS band
for private use. This measure also would serve ts alleviate
some {(but not all) of the unmet demand for private MAS

channels demonstrated by API's survey.

D. The Commigsion Should Continue to License Private
MAS Channels on a Site-by-Site Basis

37. A large majority of the respondents to API's
survey favor the use of site-by-site, rather than
geographic, licensing for all types of private MAS

channels.?’ As the basis for this preference, many of these

£/ API's Comments should not be construed, however, as
supporting the Commission's proposal to auction, rather than
lottery, commercial licenses for the 932/941 MHz MAS band.
To the extent that there are entities who filed applications
for this spectrum with legitimate intentions to construct
and operate commercial systems, the dismissal of these
applications more than five years later is, like the
dismissal of the private MAS applications, patently unfair.

2/ 0f the 29 respondents, 20 favored site-by-site
licensing, 7 favored geographic licensing, one expressed a
preference for site-by-site licensing of occupied bands and
geographic licensing of the 932/941 MHz band, and one did
not provide any answer to the gquestions regarding this
{(continued...)
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respondents explained that private MAS systems typically
require access to numercus different channels within a
frequency band, covering specific and often limited areas of
need, rather than a common frequency throughout a large
geographic area. The existing site-by-site licensing
approach enables a pfivate MAS licensee to tailor its system
to its individual coverage requirements and enhances the
licensee's ability to avoid co-channel interferenée~within

its own MAS operations.

38. It clearly would be spectrum-inefficient, on the
other hand, to grant wide area licenses to private MAS users
that may only need coverage in sparsely populated areas in
which other conventional telecommunications services are not
available. Put another way, it does not make sense for one
licensee to control MAS frequency pairs that could instead
be utilized by several different parties throughout a
particular geographic area. Private MAS users also are
concerned that if wide-area geographic licensing were
adopted, it may, in essence, force them to become
“subtenants” on spectrum licensed by other parties,
resulting in an increase in operating costs and a decrease

in contreol over their operations.

/(.. .continued)
topic.




39. Notwithstanding the foregoing, a minority of
private MAS users have stated a preference for geographic
area licensing. API believes, however, that these priwvate
users presume that geographic licenses for private MAS
channels would be defined not by large Economic Areas
(“EAs") , as proposed by the Commission for commercial
licensees, but by smaller regions that more closely conform
to an o0il or natural gas pipeline's area of operaéions. The
use of market-based geographic licensing regions such as EAs
is appropriate only for licensees that intend to provide

sexvice to the public for profit.

40. API also notes that in the 928/952/9%6 MHz MAS
bands, as ir the 928/959 MHz MAS band (gsee discussion,
supra), congestion from incumbent operations will render
geographic licensing infeasible in many areas; for this
reason, as well as those set forth above, the existing site-
by-site licensing approach should be continued in these
bands. With respect to API's proposed private set-aside in
the 9232/941 MHz MAS band, API recommends that the Commission
license these channels, too, on a site-by-site basis.
Nevertheless, API would be amenable to the assignment of a
small percentage of these channels on a geographic basis,
provided that private licensees could have input in
delineating the geographic service areas that best meet

their needs and that partitioning and disaggregation would




be permitted. In no event, however, should any private

channels be assigned through competitive bidding.

III. CONCLUSION

API's survey results demonstrate a substantial and
growing need for private MAS channels. While the Commission
recognized this need in the past and sought to fulfill it
through the designation of new MAS spectrum in the
932/%41 MHz band, it now threatens to destroy this important
remedy for the sole benefit of commercial providers who, for
the most part, have never shown any legitimate interest in
constructing and operating MAS channels. To accommodate the
critical and long-standing MAS requirements of private
licensees, API implores the Commission to: (1) set aside
twenty MAS channels in the 932/941 MHz band for private use;
(2) designate the 928/952/956 MHz and 928/959 MHz bands for
private use and initiate efforts to ensure that existing
licensees in these bands comply with the Commission's
construction requirements; and- (3) recognize that geographic

licensing based upon large market areas is inappropriate for

private MAS channels.

WHEREFORE, THE PREMISES CONSIDERED, the American

Petroleum Institute respectfully submits the foregoing
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Comments and urges the Federal Communications Commission to

act in a manner consistent with the views expressed herein.

Dated:

May 1,

1997

Respectfully submitted,

THE AMERICAN PETROLEUM INSTITUTE

By: Gﬁﬁééﬁf)f‘jkkﬁﬁL.

Wayne” V. Black

Nicole B. Donath

Keller and Heckman LLP

1001 G Street, Suite 500 West
Washington, D.C. 20001

(202) 434-4100

Its Attorneys




- . EXHIBIT A
SURVEY OF CURRENT AND FUTURE NEEDS
FOR MULTIPLE ADDRESS SYSTEMS
1. How many 928/952 MHz Multiple Address Systems are you currently using?
2. How many MAS’s do you operate that employ a 956 MHz channel? _
3. How many 928/959 MHz MAS’s are you currently using?
4. How many of your MAS’s are licensed with Short Space Agreements?

5. Do you have any pending applications on file at the FCC for 932/941 MHz MAS
frequency pairs?

If so, for how many systems did you apply? _

6. How many multiple address systems have you installed since January 1992?
Do any of these systems employ unlicensed spread spectrum equipment? _
If so, how many?

7. Assuming that there were sufficient frequencies available, how many additional MAS’s
would you implement over the time periods indicated below?

Within one year:

Within one to three years:
Within three to five years:
Within five to ten years:

8. Would you favor geographic licensing (rather than the existing site-by-site approach) for
available MAS channels in the 928/952 MHz and 956 MHz bands?

9. If channels in the 932/941 MHz MAS band were made available for private use, would
you prefer that these channels be licensed: (a) on a geographic basis; or (b) on a site-by-
site basis?

10.  What is the reason for your answers to Questions 8 and 9?

Name of Organization Name and Position of Person Responding

Date Telephone Number
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